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IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-54/2017 

u/s- 366 IPC 

THE STATE OF ASSAM                       -------- Sri Anil Boro (Informant). 

-Vs- 

MD ABDUL KALAM                            --------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr R. Sarmah                                : Ld Addl. PP for the State. 

(2) Mr D. Boro                                   : Ld Defence Counsel.  

EVIDENCE RECORDED ON                    : 02.11.17& 28.11.17 

ARGUMENTS HEARD ON                      : 13.12.2017 

JUDGMENT DELIVERED ON                  : 20.12.2017.   

J U D G M E N T 

1.         The prosecution case in short is that on 06.04.17 one Sri Anil Boro 

lodged an ejahar with the O/C Khoirabari P.S stating inter alia that on 

18.03.2017 he has already submitted an ejahar regarding missing of his wife 

Smti Damayanti Boro. Lateron it came to his knowledge that one Md Abdul 

Kalam induced his wife Damayanti Boro over mobile phone of his wife 

(8812994182) from one Mobile No- 8811894314. 

2.          On receipt of the ejahar, Khoirabari P.S Case No-09/17, u/s-366 IPC, 

(added Section-493 IPC) was registered against the accused person. 

Investigation into the case was commenced and after completion of 

usualinvestigation, charge-sheet u/s-366/493 IPC was submitted against the 

accused Md Abdul Kalam, to face the trial.  
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3.         In due course, the case was committed to the court of Hon’ble Sessions 

Judge, Udalguri by the learned Addl. CJM, Udalguri and then the case was 

transferred to this Court for trial. 

4.        Trial of the case was commenced. The accused appeared before the 

court to face trial. After hearing both the sides and perusing the case record, 

charge in writing u/s-366 IPC was framed. No prima facie material to frame 

charge u/s-493 IPC was found. On being read over and explained the content of 

the charge u/s-366 IPC, the accused pleaded not guilty and claimed to face the 

trial. 

5. Points for Determination:- After considering the materials on record I 

have found only the following point for determination- 

             Whether the accusedon15.03.2017 kidnapped SmtiDamayantiBoro, the 

wife of informant, by inducing her with intent that she may be 

compelled to marry him against her will or in order that she may be 

forced to illicit intercourse? 

6.       To bring home its charge, the prosecution side as many as examined 6 

(six) witnesses namely, Smti Malati Boro as PW-1, Smti Jaya Boro as PW-2, Smti 

Damayanti Boro (victim) as PW-3, Sri Anil Boro (informant) as PW-4, Smti Sima 

Boro as PW-5 and SI Jagat Narzary as PW-6. The prosecution side exhibitedthe 

statement of victim u/s-164 Cr.PC as Ext-1,ejahar as Ext-2, Sketch Map of PO as 

Ext-3 and Charge-sheet as Ext-4. After the closure of prosecution evidence, 

theaccused was examined u/s-313 Cr.P.C, wherein his stand was of total denial. 

I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.          To determine the above-mentioned point and to reach a judicial 

decision on the same, let me now adumbrate the evidences on record. 

8.            PW-1 Smti Malati Boro, the sister of victim Damayanti Boro, stated in 

her deposition that on 15.03.2017 the husband of Smti Damayanti Boro 

informed him over telephone that his wife i.e. Damayanti Boro has been 
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kidnapped by accused Abdul Kalam. PW-1 further stated that after 2/3 days 

Damayanti Boro informed her other sister Jaya Boro over phone that she has 

been kidnapped and kept at an unknown location and asked Jaya Boro to take 

steps for her recovery. PW-1 also stated that Damayanti Boro also contacted her 

over phone and then she had given the said number to police station and after 

about 2 (two) weeks, Damayanti Boro was recovered by police. During cross 

examination, PW-1 admitted that she did not know as to whether her sister 

Damayanti Boro was having contact with the accused over phone since earlier. 

PW-1 further admitted that she could see the accused person for the first time in 

the PS after his arrest. PW-1 admitted that she did not know the phone number 

from which Damayanti Boro contacted her other sister Jaya Boro. PW-1 also 

admitted that police did not seize her mobile phone. PW-1 also admitted that the 

police also did not seize the SIM Card of Jaya Boro as well as the mobile from 

which Damayanti Boro. PW-1 further admitted that on the date of incident itself 

the husband of Damayanti Boro informed them about the kidnapping. 

9.               PW-2 Smti Jaya Boro, the sister of victim Damayanti Boro, stated in 

her deposition that in the month of March, 2017 her sister Damayanti Boro told 

her over phone that she is in some other place with the accused Abdul Kalam 

and she told her that Abdul Kalam had taken her away by cheating her and by 

identifying himself as a Hindu person but lateron she came to know that the said 

person was not a person from Hindu community. PW-2 further stated that she 

also told her that the accused was not allowing her to come back to her house 

and he was also committing torture on her. PW-2 also stated that she informed 

about the incident to her other sister and family members and after about 2 

(two) weeks, Damayanti Boro was recovered by the police. During cross 

examination, PW-2 admitted that she did not know as to when Damayanti Boro 

had gone out from the house. PW-2 also admitted that she cannot recollect the 

phone number from which Damayanti Boro called her. PW-2 further admitted 

that police did not seize her mobile phone and SIM Card as well as the mobile 

phone of her sister Damayanti Boro. PW-2 also admitted that she came to know 

about the missing of her sister on 3rd day of March, 2017 i.e. on the day of her 

missing. PW-2 further admitted that after coming to the house of victim on 
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getting information of her kidnapping, she did not inform the people of village or 

the police about the incident. PW-2 admitted that she did not state before the 

I/O that her sister Damayanti Boro told her over phone that the accused had 

taken her away by cheating her and by identifying himself as a Hindu.  

10.         PW-3 Smti Damayanti Boro, who is the victim, stated in her deposition 

that few months back, while she tried to contact one Sri Dipul Boro of her village 

through her mobile phone, the call was connected to some other person i.e. the 

accused. PW-3 further stated that since then the accused started to call her 

again and again but she told him not to call her as her husband would scold her 

if he comes to know about the same. PW-3 further stated that the accused told 

her that he would take her away but she told that sheis having children and as 

such she could not go with him but the accused insisted that he would take her 

alongwith her children. PW-3 further stated that the accused introduced himself 

as Rajesh Das. PW-3 further stated that then the accused called her to Rangiya 

railway station asking her that he would pick her up from Rangiya railway 

station but when she reached Rangiya station he told her to come to Guwahati 

Railway station and accordingly she proceeded to Guwahati station but she did 

not find the accused. PW-3 further stated that then the accused told her to 

come to Dimapur railway station and accordingly she proceeded to Dimapur 

railway station and she met the accused at Dimapur railway station, wherefrom 

the accused took her to a village of Sarupathar and he kept her in a house 

therein. PW-3 further stated that the accused refrained her from contacting any 

person. PW-3 further stated that she came to know at Sarupather that the 

accused was a person belonging to Muslim community. PW-3 further stated that 

the accused was assaulting her during her period of stay with him and sheasked 

the accused as to why he cheated her by introducing himself as Rajesh Das. 

PW-3 also stated that one day police caught her alongwith the accused from 

that house and then the police took her to her house and produced her before 

the Court for getting her statement recorded. Prosecution side exhibited 

statement of PW-3 u/s-164 Cr.PC as Ext-1 wherein she had put her thumb 

impression. During cross examination, PW-3 admitted that she got acquainted 

with the accused 2 (two) months prior to the incident and she had talk with the 
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accused over phone regularly after being acquainted with him. PW-3 further 

admitted that since her husband was committing torture on her by drinking 

wine, she promised the accused to marry him. PW-3 also admitted that she had 

one son aged about 12 years and one daughter aged about 8 years. PW-3 also 

admitted that sheknew that as per Hindu law, one cannot marry second time 

during the life time of her husband. PW-3 further admitted that she did not state 

before the I/O that the accused was committing torture on her during her stay 

with him. PW-3 also admitted that there was no one with her when she 

proceeded to Dimapur via Rangiya and Guwahati. PW-3 also admitted that when 

she reached Dimapur, she came to know that the accused was a Muslim. PW-3 

further admitted that she informed about the incident to many other people at 

Sarupathar. PW-3 further admitted that she was with the accused for about 1 

(one) month at Sarupathar and the accused was providing her food during her 

stay with him. PW-3 further admitted that she was not fastened in the room 

where she was kept. PW-3 also admitted that there were houses of other people 

in the vicinity of house where she was kept and many people had met her and 

she informed them about the whole incident.  

11.       PW-4 Sri Anil Boro, who is the informant of this case, stated in his 

deposition thatfew months back, his wife was missing from the house. PW-4 

also stated that he searched her for 7 (seven) days but when she could not be 

found, he lodged one ejahar in the Khoirabari PS. Prosecution side exhibited the 

ejahar as Ext-2 and signature of PW-4 as Ext-2(1). PW-4 further stated that 

after about 1 (one) month of the incident, his wife was recovered by police and 

at that time he came to know from his wife that she was taken away by Abdul 

Kalam. During cross examination, PW-4 admitted that after about 1 (one) week 

of the missing of his wife, he lodged this ejahar but he had not mentioned the 

reason for delay in lodging the ejahar. PW-4 also admitted that he could see the 

accused for the first time after the recovery of his wife. PW-4 further admitted 

that hedid not know as to when his wife came in contact with the accused. PW-4 

also admitted that he did not know as to why his wife had gone with the 

accused. PW-4 also admitted that he cannot read but somehow he could learn 
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to write his name. PW-4 also admitted that he did not know the contents of the 

ejahar. 

12.         PW-5 Smti Sima Boro stated in her deposition thatthe incident took 

place in the month of March, 2017. PW-5 stated that Anil Boro lodged one 

ejahar when his wife was missing. PW-5 further stated that after about 15 

(fifteen) days, she made a call to one mobile phone number which was given to 

her by the Khoirabari police and the accused received the call and told her that 

he was at Sarupather. PW-5 further stated that the accused also allowed 

Damayanti Boro to talk with her and at that time Damayanti Boro told her that 

she was in Dimapur and she told that she was kidnapped by Abdul Kalam. PW-5 

also stated that she informed about the same to her sister and after about 3/4 

days of her talk with Damayanti Boro, she was brought back by police from 

Sarupathar. During cross examination, PW-5 admitted that she was not knowing 

the accused earlier and that she had seen the accused for the first time that 

day. PW-5 also admitted that shedid not know as to how the victim Damayanti 

Boro came in contact with the accused. PW-5 also stated that she came to know 

about the missing of Damayanti Boro immediately after the incident. PW-5 

further admitted that after the missing of Damayanti Boro, police enquired about 

the incident from her.  

13.          PW-6 SI Jagat Narzary stated in his deposition thaton 06.04.2017 one 

Anil Boro lodged an ejahar and then he registered a case bearing Khoirabari PS 

case No-09/17 and he took up the investigation of the case. PW-6 further stated 

that he got the CDR of the unknown Mobile number as mentioned in the ejahar 

and found the same to be in the name of Abdul Kalam and accordingly got the 

address of Abdul Kalam. PW-6 further stated that he sent one message to 

Sarupathar PS after getting the address of the accused. After receiving the 

ejahar, he recorded the statement of informant in the PS. Then he proceeded to 

the PO and recorded the statement of witnesses in the PO. He also drew a 

rough Sketch Map of the PO. Prosecution side exhibited the Sketch Map of PO as 

Ext-2 and signature of PW-6 as Ext-2(1). PW-6 further stated that on 

11.04.2017 the O/C Sarupathar PS informed him about the recovery of the 
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victim alongwith the accused. Then the victim alongwith the accused was 

brought back from the Sarupathar PS. Then he recorded the statement of victim 

as well as the accused and sent the victim to hospital for medical examination. 

PW-6 also stated that he sent the victim to Court for recording her statement 

u/s-164 Cr.PC. He also sent the accused to Court after arresting him. Then he 

made a prayer to the Court for adding Section 493 IPC in this case. PW-6 further 

stated that after completing the investigation, he submitted charge-sheet u/s-

366/493 IPC against the accused Md Abdul Kalam. Prosecution side exhibited 

the charge-sheet as Ext-4 and signature of PW-6 as Ext-4(1). During cross 

examination, PW-6 admitted that he started investigation on the date of lodging 

of the ejahar itself. PW-6 admitted that he did not seizethe mobile phone or SIM 

Card of the number as mentioned in the ejahar. PW-6 further admitted that 

hedid not submit any certificate of CDR alongwith charge-sheet. He did not visit 

the place where the accused kept the victim. PW-6 further admitted that victim 

Damayanti Boro did not state before him that the accused told her that he would 

marry her by taking away the children with him. PW-6 also admitted that the 

victim also did not state before him that the accused introduced himself as 

Rajesh Das. PW-6 further admitted that the victim did not state before him that 

the accused committed torture on her during her stay with the accused. PW-6 

further admitted that PW-2 Smti Jaya Boro did not state before him that the 

accused told her that he had kidnapped Damayanti Boro. PW-6 further admitted 

that PW-2 did not state before him that the accused did not allow Damayanti to 

go out and that she was assaulted by the accused during her period of stay. 

PW-6 further admitted that PW-5 Smti Sima Boro did not state before him that 

she was kidnapped by Abdul Kalam. 

14.        During argument, the ld Counsel for the accused submitted that the 

victim had gone with the accused out of her own will without any inducement by 

the accused. The ld Counsel further argued that the victim was frustrated with 

her husband as her husband was committing torture on her by taking wine. The 

ld Addl. PP, on the other hand, submitted that the accused induced the victim to 

go with him by identifying himself as a Hindu person.  
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15.         To prove an offence u/s-366 IPC, the prosecution has to prove the 

following-  

i) that the accused kidnapped or abducted the victim woman; 

ii) Such kidnapping or abduction was with intention to compel the 

victim woman or knowing it likely that she will be compelled to marry 

any person against her will or in order that she may be forced or 

seduced to illicit intercourse.   

16.         Now let me consider the evidence on record on the face of the 

aforesaid legal and factual position.If the above depositions of the PWs are 

considered, it can be seen that the victim Smti Damayanti Boro (PW-3) stated in 

her deposition that few months back, while she tried to contact one Sri Dipul 

Boro of her village through her mobile phone, the call was connected to some 

other person i.e. the accused. PW-3 further stated that since then the accused 

started to call her again and again but she told him not to call her as her 

husband would scold her if he comes to know about the same. PW-3 further 

stated that the accused introduced himself as Rajesh Das. PW-3 further stated 

that then the accused called her to Rangiya railway station asking her that he 

would pick her up from Rangiya railway station but when she reached Rangiya 

station he told her to come to Guwahati Railway station and accordingly she 

proceeded to Guwahati station but she did not find the accused. PW-3 further 

stated that then the accused told her to come to Dimapur railway station and 

accordingly she proceeded to Dimapur railway station and she met the accused 

at Dimapur railway station, wherefrom the accused took her to a village of 

Sarupathar and he kept her in a house therein. During cross examination, PW-3 

admitted that she got acquainted with the accused 2 (two) months prior to the 

incident and she had talk with the accused over phone regularly after being 

acquainted with him. PW-3 further admitted that since her husband was 

committing torture on her by drinking wine, she promised the accused to marry 

him. PW-3 also admitted that she had one son aged about 12 years and one 

daughter aged about 8 years. PW-3 also admitted that she knew that as per 

Hindu law, one cannot marry second time during the life time of her husband. 
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So, it is evident that the victim (PW-3) had gone with the accused out of her 

own free will. The nature of evidence adduced by the victim (PW-3) shows that 

she was not induced by the accused. The victim is a grown up woman having 

two children aged about 12 years and 8 years. It is apparent from the deposition 

of the victim that she was not happy with her husband (PW-4) due to 

continuous commission of torture on her by her husband under the influence of 

alcohol. Though some of the PWs (sisters of victim) stated that the victim (PW-

3) called them to take step for her recovery but the victim (PW-3) herself did not 

whisper that she asked for help from her sisters for her recovery.  

17.         Further the defence has also successfully contradicted some vital 

stands of PWs through the cross-examination of IO. IO (PW-6) admitted that the 

victim Damayanti Boro did not state before him that the accused told her that he 

would marry her by taking away the children with him. IO also admitted that the 

victim also did not state before him that the accused introduced himself as 

Rajesh Das. IO further admitted that the victim did not state before him that the 

accused committed torture on her during her stay with the accused. PW-6 

further admitted that PW-2 did not state before him that the accused told her 

that he had kidnapped Damayanti Boro. PW-6 further admitted that PW-2 did 

not state before him that the accused did not allow Damayanti to go out and 

that she was assaulted by the accused during her period of stay. PW-6 also 

admitted that PW-5 did not state before him that she was kidnapped by Abdul 

Kalam. Such contradictions create doubt on the prosecution case.  

18.         The principle of criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On the basis of the foregoing appreciation 

of the evidences, it can be said that the prosecution has failed to prove beyond 

reasonable doubt that the accused Md Abdul Kalam kidnapped Smti Damayanti 

Boro, the wife of informant, by inducing her with intent that she may be 

compelled to marry him against her will or in order that she may be forced to 

illicit intercourse. Hence the point in hand is decided against the prosecution.   
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19.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to 

provebeyond reasonable doubt that the accused Md Abdul Kalam committed the 

offence as was alleged. As such, the accused is acquitted of the charge levelled 

against him. So, the accused be set at liberty forthwith. 

20.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Sec. 437-A Cr.PC. 

21.      Given under my hand and seal of this Court on this 20th day of 

December, 2017.   

 

                                                                      (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                          Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                    : Smti Malati Boro; 

          II) PW-2                                    : Smti Jaya Boro; 

         III) PW-3                                    : Smti Damayanti Boro; 

         IV) PW-4                                     : Sri Anil Boro; 

          V) PW-5                                     : Smti Sima Boro & 

         VI) PW-6                                     : SI Jagat Narzary. 

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                                    : Statement of Victim u/s-164 Cr.PC; 

          II) Ext-2                                   : Ejahar; 

         III) Ext-3                                   : Sketch Map of PO & 

          IV) Ext-4                                   : Charge-sheet. 

3.    DEFENCE WITNESSES                     : Nil. 

4.    COURT WITNESSES/EXHIBITS          : Nil.                        

 

                                                             (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                       Asstt. Sessions Judge, Udalguri, Assam 

 


